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Legal Implications of Unprecedented
Rainfall in the UAE: Navigating Force
Majeure and Unforeseen Circumstances

OVERVIEW

Drawing from recent reports by CNN, Le Monde, and Sky News, the United Arab Emirates (UAE)
recently encountered an unprecedented event: heavy rainfall of a magnitude unseen in over 75 years.
Some areas experienced an astonishing 250 mm of precipitation within a single day, leading to floods,
uprooted trees, and structural damage. In Dubai, rainfall reached the equivalent of a full year's worth
in just 12 hours, disrupting daily life with canceled flights, halted traffic, and closed schools. This
meteorological anomaly traversed the Arabian Peninsula and the Gulf of Oman, impacting neighboring
countries like Oman. Despite speculation, UAE authorities attributed the extreme weather to natural
causes and climate change, denying any influence from cloud seeding.

Legal Considerations: The extraordinary rainfall has sparked legal deliberations regarding its
classification as either a force majeure event or unforeseen circumstances, both bearing significant
legal implications for civil liability.

UNDERSTANDING FORCE MAJEURE AND UNFORESEEN CIRCUMSTANCES

Force Majeure and Unforeseen Circumstances are legal concepts that address situations where
unforeseen events affect contractual obligations. Force majeure provides a defense against civil
liability when there is no direct link between fault and resulting damages, while unforeseen
circumstances denote unexpected events making obligation fulfillment challenging but not
impossible.

FORCE MAJEURE AS A DEFENSE

Supporters of the force majeure doctrine assert that the recent rainfall event was unforeseeable
during the contracting phase, and the resulting damage was inevitable. They cite examples from Arab
courts, which have acknowledged force majeure exemptions for events like unforeseeable maritime
hazards. Most Supreme Courts uphold the view that maritime risks, even if stipulated in contracts as
grounds for liability exemption, whether foreseeable or not, qualify as force majeure. Supreme Court
rulings exempting sea carriers from liability for goods damage were based on extreme weather
conditions encountered during voyages, such as high waves and violent storms. These circumstances
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sufficiently meet the force majeure criteria by being beyond normal expectations and impossible to
prevent, warranting exemption from liability.

On the contrary, opponents argue that international forecasts anticipated the rainfall, implying that it
could have been alleviated by postponing contracts or work. They also emphasize that certain
individuals proactively took preventive measures, such as moving vehicles to elevated areas.

UNFORESEEN CIRCUMSTANCES AS A DEFENSE

Supporters of the unforeseen circumstances theory argue that although the rainfall caught everyone
by surprise, it did not meet the criteria for force majeure. Instead, it posed a challenging situation that
made meeting obligations difficult but not insurmountable, falling short of qualifying as force majeure.
Notably, it occurred during contract performance—such as the disruption of flights—rendering the
fulfillment of obligations burdensome for the debtor, though not impossible.

It is noteworthy that the theory of unforeseen circumstances applies when unforeseen events occur
post-contract formation but before the full performance, leading to a significant imbalance in
obligations, posing a threat of substantial loss to one party. In such instances, judges may modify
contract terms, deviating from the general principle that contracts represent the law between the
parties involved. This, however, is contingent upon several conditions:

a. The contract should fall under the category of continuous performance contracts or contracts of
immediate performance with deferred execution.

b. Unforeseen circumstances or extraordinary events must arise while the contract is being executed.

c. It must be impossible to anticipate these unforeseen circumstances or extraordinary events.

d. These unforeseen circumstances or extraordinary events should render the fulfillment of
obligations burdensome, though not impossible.
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APPLICATION TO THE UAE RAINFALL EVENT

The determination of whether the recent rainfall event in the UAE constitutes force majeure or
unforeseen circumstances rests with the UAE courts. Given the varying impacts across different
emirates, court rulings may diverge. Legal principles will be assessed individually, taking into account
the specific circumstances and effects on contractual obligations. Additionally, while the response of
legal entities and corporations to the event differed, this variance does not directly impact the
application of legal theories. However, it may be considered by the court in determining compensation
eligibility.

A. Take, for instance, airlines that diligently attempted to deliver luggage to their passengers but
suffered damage due to the rain and rising water levels. They are entitled to invoke force majeure or,
at the very least, the theory of unforeseen circumstances. Employing these theories, they can present
a defense in instances where claims for partial losses are brought forward. This is particularly relevant
in scenarios where business travel was postponed due to the rain, resulting in financial losses
stemming from delays or the complete loss of deals.

B. Another scenario involves car owners who took precautions by parking their vehicles in elevated
areas to safeguard against potential damage. Despite their efforts, their cars still suffered flooding.
They retain the right to seek compensation if their insurance policies cover rain-related damages.
However, insurance companies maintain the prerogative to deny claims from car owners who
knowingly or recklessly drove through floodwaters, resulting in engine damage.

In this context, it is crucial to note that insurance coverage in the United Arab Emirates operates under
the Federal Civil Transactions Law, forming a binding contract between the insured and the insurer to
reduce risk. Most insurance plans cover rain-related damage to buildings and vehicles, including home
and auto insurance. The industry trend is to extend coverage to rain and natural disaster damages
through comprehensive plans and reinsurance agreements. Reviewing policy terms is crucial to
understand coverage and exclusions, as some policies may exclude force majeure events. If a policy
does not cover force majeure events, the insurer is not liable for resulting losses. However, if the policy
explicitly includes such events, the insurer must compensate the insured, provided the insured
adheres to the terms during the event. Courts stress that force majeure exemption in insurance claims
should only relate to the cause of damage. Insurers can reject claims if damage results from the
insured's negligence, as confirmed by Supreme Court rulings, highlighting the importance of
responsible behavior by the insured.

C. Another example involves certain developers or contractors whose subpar workmanship resulted
in the destruction of multiple properties and their contents. Conversely, some developers, despite
maintaining high-quality standards, experienced flooding in their buildings. These situations
underscore the necessity for affected parties to identify the responsible entity for seeking
compensation. It's essential to ascertain the party accountable for the damage and direct the case
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toward the appropriate defendant. This prevents rights from being wrongly claimed by parties not
liable, which could complicate rectification efforts later on.

CONCLUSION

The recent unprecedented rainfall event in the UAE has not only brought about significant physical
and infrastructural challenges but has also triggered intricate legal discussions surrounding its
classification under force majeure or unforeseen circumstances. The distinction between force
majeure and unforeseen circumstances is crucial, particularly in determining the legal implications for
civil liability. As the UAE courts navigate this complex legal terrain, it becomes evident that each case
must be evaluated individually, considering the unique circumstances and impacts on contractual
obligations. Additionally, the response of legal entities and corporations, as well as the insurance
coverage landscape, adds further layers to this multifaceted issue. Ultimately, clarity and
accountability are essential in ensuring fair and just outcomes for all parties involved.

POINTS OF CONTACT

Should you have any queries or require further clarification, please do not hesitate to reach out to our
partners at:

Tarek Saad
tarek.saad@blkpartners.com

Wissam Hachem
wissam.hachem@blkpartners.com
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